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<> MIRZA HUSSAIN HAIDER, J: This appeal by leave 


obtained by the plaintiff -appellant has been preferred 


against the judgment and order dated 30.05.2011 passed 
by a single bench of the High Court Division in civil 
Revision No. 4847 of 2004 affirming the judgment and 
decree dated 4.9.2004 passed by the Additional District 
Judge, 1st Court, Comilla in Title Appeal No. 75 of 1985 
allowing the appeal and reversing the judgment and 
decree dated 2.5.1985 passed by the then Munsif Upazila Ea 
Court, Laksham, now Assistant Judge, Laksham, Comilla, 


in Title Suit No. 479 of 1983. 


Short facts necessary for the disposal of this 


appeal are that the appellants as plaintiffs instituted 
b- 


Title Suit No. 479 of 1983 in the Court of the then 


Munsif, Upazila court, Laksham, now Assistant Judge, 
' 


Laksham, Comilla for declaration of Title in the suit 


nd contending inter alia that the suit land originally 
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æ belonged to Fateh Ali, 


We 
ATTESTED 


Superintendent 
Appellate Division 


Mokaram Ali, Hasan Ali and Safar 


Ali in equal share which was recorded as such in the 


C.S. record. Mokaram Ali died leaving behind the other 


guo-sharers as heirs who had been using the same as 


their homestead. There being shortage of space Fateh Ali 


and Safar Ali moved elsewhere by constructing new 


homestead in ejmali leaving Hasan Ali as the only owner 


in possession in the said homestead. Hasan Ali died 


leaving behind 2 sons Gafur Ali and Kalu Miah but in the 


S.A. Khatian No. 563 the name of Gafur Ali and Kalu Miah 


were recorded along with the names of defendants No. 1-3 


and 11, (Sekander Ali predecessor of defendant No. 6, 


Safor Ali, predecessor of defendant No. 7 and 


Nuruzzaman, predecessor of defendant No. 8-10). This 


wrong recording in the S.A. Khatian transpired recently 
om the basis of which the defendants denied the title of 


the plaintiffs who are in possession of the suit land 


for more than 12 years. The defendants have no right, 


title, interest and possession in the suit land. Hence 
the suit. a- 


— 


Supreme Court ofHangladesh 


Phe defendants No. 1, 2(Ka) and 3 contested the 
suit by filing written statement denying all material 
statements made in the plaint, contending inter ens 
that the suit land originally belonged to C.S recorded 
owners Fateh Ali, Hasan Ali, Makaram Ali and Safar Ali; 
that for, arrears of rent the suit land was put into 
auction and the landlord purchased the same upon 
evicting the tenants. Thereafter Alimuddin and his son 
Sekander Ali executed a Kabuliyat in favour of the 
landlord and took settlement of the suit land from the 
Zaminder and had been paying rents regularly. Hasan Ali 
being a relative of Alimuddin and sdianaax Ali were 
allowed to leave in 6 decimals of land on compassionate 
ground and as such he was a mere licensee having no 
right, title and interest in the suit land; that the 
plaintiffs being heirs of Hasan Ali has no right, title, 


interest and possession in the suit land. The S.A. and 


Rula records were correctly prepared on the basis of 


right, title, interest and possession of the suit land 


The defendants donated some 


land to the local mos 
que b 
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Va deed of waqf and constructed the mosque in front of 
their homestead. The plaintiffs had no right, title, 


interest and possession as such the prayer of the 


plaintiffs should be dismissed. 


The trial court upon hearing the parties and 
considering the materials on record decreed the suit by 
judgment and decree dated 2.5.1985. Against the same the 
p preferred Title Appeal No. 75 of 1985 before 
the learned District Judge, Comilla. The appeal was 


heard by the learned Additional District Judge, 15 


Court, Comilla who by his judgment and decree dated 


4.9.2004 allowed the appeal and set aside the judgment 


and decree of the trial court. The plaintiffs thus moved 


the High Court Division in Civil Revision No. 4847 of 


2004 and obtained Rule which has been ultimately 


discharged by judgment and order dated 30.5.2011 by a 
single Bench of the High Court Division affirming the 


judgment and decree of the lower appellate court. 


Being aggrieved by the said judgment and ‘order of 


T W the High Court Division the plaintiff-appellants filed 
TTESTED p 
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Petition for Leave to Appeal No. 1669 of 2011 and 


to consider that the High Court Division 


oy misrea 


ding and upon non consideration of the evidence 


? 
1 record erroneously discharged the Rule. The High 
Court Division considering the materials on 


record though found that the defendants failed to prove 


the story of auction sale and eviction by adducing oral 


and documentary evidence but erroneously discharged the 


Rule Hence this appeal. 


Mr. M.A. Quiyom, the learned advocate appearing on 


behalf of the plaintiff-appellant submits that the High 


Court Division failed to appreciate that the defendants 


could not produce any single paper to show that the 


predecessors of the plaintiffs were evicted from the 


suit land pursuant to auction sale. The court of appeal 


below as well as the High Court Division without 


referring to any document of the defendants came 


to the 
findings that the defendants were in Possession of the 
suit land. He also submitted that the court of appeal 


below as well as the High Court Division erreq in law in 
a 


praan iiie 


holding that the plaintiffs never paid any rent in 
respect of the suit property ignoring exhibit-4 series 
which clearly show that they paid rents. Thus the High 
Court Division committed error in law in discharging the 
Rule and dismissing the suit, which is liable to be set 


aside. 


Per contra Mr. Farid Ahmed the learned advocate 


s submits 


appearing on behalf of defendant-respondent 


that there is no illegality in allowing the appeal by 


lower appellate court and affirming the same by the High 


Court Division as the plaintiffs hopelessly failed to 


prove their title as well as possession in the suit 


land. He submits that the suit property was 


auction pursuant to order dated 15.5.1939 in certificate 


case No. 2 of 1938-1939 and pursuant to the said order 
the purchaser took possession of the suit land on 


and thereby the title and possession of tne 


15.5.1941 
original tenants has been extinguished. He also submits 
that PW 1 himself in his cre examination admitted that 
and others were evicted from the suit 
> 


his grandfather 
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Øland and thereafter the same was leased out to Alimuddin 
and Sekander; that the S.A. and R.S. records were 


correctly prepared and the defendants having title and 


` 
possession in the suit land had been paying rents to the 


Jamimders as well as to the Government vide exhibit B 
and C series. He also submits that the plaintiffs failed 
to prove their possession in the suit land by producing 
any scrap of paper as against the sale certificate in 
pursuant to order dated 15.5.1941. Lastly, Mr. Ahmed 


submits that the lower appellate court being the last 


court of fact specifically found title and possession 
of the defendants in the suit land pursuant to admission 
.of the plaintiffs No. 2 and 3 (PWS) that they as to the 
title of defendant No. 3 and their purchased 6 decimals 
of land from defendant No. 3 by kabala dated 27.11.1968 
much earlier to institution of the suit in 1983. This 
admission of purchase is nothing but actually admitting 
the title of the defendants in the suit land. Thus he 


submits that the High Court Division rightly affirmed 


the judgment of the blower appellate court. 
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g On this back drop we have gone through the 


materials on record and considered the submissions as 
noted above. Admittedly it is a suit for declaration 
simpliciter. So it is the duty of the plaintiffs to 
prove their title in the suit land. Question of 
possession though is one of the main factors but that 
may come in such 


suit as subsidiary evidence on the 


principle that possession follows title. On perusal of 


the judgment of the lower appellate court, which has 
been affirmed by the High Court Division, it appears 
that upon analysing the evidence of PWs the last court 
of fact found that the plaintiffs failed to prove their 
title in the suit land. PW1l in his evidence said that he 
could not remember whether they paid any rent to the 


Bangladesh Government any time before or after the suit 


has been instituted in 1982. 


On perusal of the exhibits it appears that after 
eviction of the predecessor of the plaintiffs, pursuant 
to certificate case, the suit property was settled with 


Alimuddin and Sekander by registered kabuliat. EA 


D & 


P further appears that S.A. Khatian was prepared 


admittedly upon inserting the names of the defendants, 


though the plaintiffs claimed it to be wrong but they 


failed to prove by any evidence that such record was 


wrong. It also appears from the evidence of PW 1 that he 
never paid rent either to the Jaminder Seresta or to the 
government of Pakistan. He also admitted that ‘he could 
not remember whether he paid any rent to the Bangladesh 
Government’. Similarly P.W. 2 could not say whether 
‘their predecessors were evicted from the suit land 


pursuant to auction sale’. Interestingly, the trial 


court decreed the suit upon holding that the defendants 


could not prove the auction sale i.e. on the defect of 


the defendants forgetting the principle that ‘the 


plaintiff is to prove his own case. Weakness of the 


defendants cannot be the ground for decreeing a suit in 
favour of the plaintiff. 


Apart from the above upon going through the 


evidence of DWs it appears that DW 1 in his deposition 


tated that the plaintiffs No. ly 2 and 3 
=a 
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J purchased 6 decimals of land from the 


defendants by 


Kabola which PW1 denied in his cross examination but 


plaintiff no. 2 and 3 admitted the same. From the 


judgment of the trial court it appears that the said 


court also found that ‘the defendants sold 6 decimals of 
land to the plaintiffs and 24 decimals of land to other 
persons’ On this score on perusal of exhibit-2, a 
document filed by the plaintiffs, it appears that the 
denial of PW-1 as to purchase of 6 decimals of land from 
the defendants does not have any leg to stand. Thus when 
the plaintiffs purchased the suit property or any 
portion thereof from the defendants it is clear that 
unless the title of the defendants is admitted the 
plaintiffs could not purchase the same. On the face of 
such admission of defendant’s title the decree of the 
trial court was not proper which the court of appeal 
below, upon discuss+ng the evidence on record correctly 
reversed. Thus we cannot but hold that the court’ of 
appeal below as well as the High Court Division did not 


commit any error/illegality in i 
Passing the jud 
gment in 


rs =—— 


Y favour of the defendants and thereby dismissing the 


suit. Z 
ae For the reasons and discussions made hereinabove we 


co not find any merit in this appeal. Accordingly, the 


appeal is dismissed. The impugned judgment and o 


the High Court Division is hereby affirmed. <>- 
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